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United States Court of Appeals f<j>r the 

District of Columbia 

I 

No. 6G45. 

Alva J. P. Barrett, Plaintiff in Error, I 

vs. 

Sterrett Operating Service, Inc., a Corporation. 

j 

i 

i 

— 

i 

I 

i 

1 Municipal Court of the District of Columbia. 

No. 310412. 

Sterrett Operating Service, Inc., a Corporation, 

vs. 

Alva J. P. Barrett, Defendant. 

I 

I 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Municipal Courj; of the 
District of Columbia, at the City of Washington,j in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the a})Ove-en- 
titled cause, to-wit: 

2 Docket Entries. \ 

1935. 

June 28. Summons and copy issued, returnable 7-23. 
Returned summoned 7-12. 

Affidavit, declaration and undertaking filpd 3.00 
July 15. Motion to quash attach, and for return bf 
property filed. Set 7-18. 

June 28. Replevin, writ of and copy issued. Reljd. 
7-12-35, replevied as per scheduled. 

1—6645a 
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Docket Entries —Continued. 

1935. 

July 18. Deft’s motion to quash writ of replevin and 
to return property so attached, overruled, 

Mins. 88, p. 483. 

July 23. Pleas and affidavit of defense filed. 

July 23. Demand for jury trial filed by deft. 

July 23. Con’t—Aug. 15 D.25 

Aug. 10. Motion to strike third plea filed. 

Aug. 10. Motion to strike demand for jury trial filed. 

Aug. 10. Notice of submission to court of motions to 
strike pleas and demand for jurv trial 
filed. 

Aug. 15. Cont. Aug. 22—D. .25 

Aug. 28. Pltf’s motion to strike demand for jury 
trial sustained. 

Pltf’s motion to strike third plea and deft’s 
affidavit of defense in support thereof 
overruled. Mins. 91, p. 312. 

Sept. 19. Aff. of defense in answer to 3rd plea of 
deft. 

Sept. 19. Joinder of issue and replication filed. 

Nov. 1. Trial finding for the plaintiff for posses¬ 
sion of the goods and chattels in this 
cause replevied. M. 91, p. 492. 

Oct. 17. Spos. (3) and copies (3) issued. Ret’d 10-18, 


10-19, 10-23 served.75 

Nov. 6. Deft, files herein motion for new trial. 

Said motion to be submitted Nov. 13, 1935 

in Part #6. M. 95, p. 5.50 

Nov. 13. Motion for new trial overruled. 


“ “ Judgt. on finding for plaintiff for posses¬ 

sion of goods and chattels replevied, to¬ 
gether with one cent damages and costs. 
M. 95, p. 20. 

Dec. 9. Notice of allowance of writ of error by U. S. 

Court of Appeals for D. C. sent to attys. 
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3 Declaration in Replevin. 

In the Municipal Court of the District of Colunjbia. 

No. —. I 

I 

Sterrett Operating Service, Inc., a Corporation; #30 M 

Street, N. E., Washington, D. C., Plaintiff,| 

i 

vs. 

Alva J. P. Barrett, 519 Massachusetts Ave., Nj. W., 

Washington, D. C., Defendant. 

■ ! 

District of Columbia, to wit: 

i 

The Plaintiff Sterrett Operating Service, Inc., a cjorpora- 
tion, sues the defendant for (wrongfully detaining); wrong¬ 
fully taking and detaining said plaintiff’s goods ahd chat¬ 
tels, to wit: 

One Ford automobile truck and body moter numbered 
3807792 Model AA, which said goods and chattels ar|e of the 
value of Two Hundred Fifty dollars ($250.00). 4m d the 
plaintiff claims that the same may be taken from jthe de¬ 
fendant and delivered to it; or if they are eloigned] that it 
may have judgment of their said value, and all mesnd profits 
and damages, which it estimate- at $250.00, besides qosts. 
(Signed) NORMAN E. SILL, ; 

Attorney for Plaintiff,, 

801 nth St. N. W., p. C. 

(Back.) I 

Affidavit. 

\ 

District of Columbia, ss : 

The Plaintiff’s agent being first duly sworn according to 
law, makes oath that, according to his information and 
belief, Sterrett Operating Service, Inc., a corporation, 
plaintiff herein is entitled to recover possession of the chat¬ 
tels proposed to be re-lievied in this action, being the same 
described in the declaration hereto annexed; that the de¬ 
fendant Alva J. P. Barrett has seized and has de- 

4 tained the same; that the said chattels were nf)t sub¬ 
ject to such seizure or detention, and were not] taken 
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under any Writ of Replevin between the parties; and that 
the goods and chattels described in the above declaration 
are not of the value of more than one thousand dollars. 

(Signed) W. A. ANDERSON. 

Subscribed and sworn to before me, this 27th day of June 
A D. 1935. 

*’ (Signed) FRANK G. WRENN, Jr., 

Notary Public, 

30 M Street, N. E., I). C. 

Pleas to the Declaration and Affidavit of Defense. 

Filed July 23,1935. 

Defendant's First Plea. 

Comes now the defendant, by his attorney, and says that 
he is not guilty in the manner and form as alleged. 

Defendant’s Second Plea. 

Comes now the defendant, by his attorney, and for fur¬ 
ther plea to the declaration herein, says that he denies each 
and every allegation of the declaration and says that the 
true facts are that he, the defendant, is the purchaser under 
a conditional sales contract of One Ford automorile truck 
and body, Motor Numbered 3807792, Model AA, said condi¬ 
tional sales contract to be fulfilled by the making of monthlv 
payments by him to the Yellow Motors Acceptance Corpora¬ 
tion, which said Corporation is not a party to this suit, and 
that thereafter it was agreed by and between the Sterrett 
Operating Service, Inc., the Yellow Motors Acceptance Cor¬ 
poration, and the defendant, that certain payments 
5 upon said contract were to be suspended, and that the 
defendant should not be required to make said pay¬ 
ments, said suspension and agreement being the result of 
the failure of the Sterrett Operating Service, Inc. to fulfill 
certain of the terms of their contract with the defendant, 
to-wit, the failure to supply all new tires, to-wit, six new 
tires for said truck; and defendant savs it is bv reason of 
his non-payment of the said payments, which were agreed 
to be suspended, that the plaintiff claims the chattels afore¬ 
said to have been unlawfullv taken and detained bv this 

* % 

defendant. 
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Defendant’s Third Plea. j 

8 i 

Conies now the defendant, bv his attorney, andisavs that 
by reason of the unlawful seizure by the plaintiff j herein of 
the One Ford automobile truck and bodv, Motor numbered 
.1807792, Model AA, defendant has been deprived of the 
means of making a livelihood and has been forcedj to cancel 
certain contracts for hauling entered into bv hiniJ and suf- 
fered great loss and damage thereby in the sum of One thou¬ 
sand ($1,000) dollars, all of which was fully known to the 
plaintiff herein during all of the times from th^ 28th of 
June, 1935, to and including this date. j 

"Wherefore, Defendant claims damage of the plaintiff in 
tjie^um of One Thousand ($1,000) dollars. 

r (Signed) WM. A. GALLAGHEjR, 

Attorney for Defendant. 

i 

j 

Affidavit of Defense . j 

District of Columbia, ss : j 

The defendant, Alva J. P. Barrett, being first duly sworn, 
on oath says that the Sterrett Operating Service, |Inc., the 
plaintiff herein, was not entitled and is not entitled to re¬ 
cover possession of the chattels replevined in thiis action, 
nor has the defendant unlawfully seized ojr unlaw- 
G fullv detained the same; defendant savs !that the 
chattels came into his possession by reason pf a con¬ 
tract of sale, which said contract the defendant atj no time 
violated, and that he, the defendant, has been and ist now en¬ 
titled to the possession and use of the chattels, tlnp subject 
matter of this suit; and he savs that by reason of the unlaw- 
ful seizure of the said chattels by the plaintiff herein, the 
defendant was deprived of their use from July lljth, 1935, 
up to the present time, and continues to be deprive4 of tlieir 
use, and by reason of such deprivation the defendant has 
suffered great loss and damage, and that he has beeh unable 
to carry on his calling and business, and has been compelled 
to cancel certain hauling contracts entered into bvj hin, to 
his loss and damage, and has been held up to public con¬ 
tempt and ridicule, all to his damage in the sum of d ( ne thou¬ 
sand ($1,000) Dollars. | 

(Signed) ALVA J. P. BARRETT. 

i 

l 

i 
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Subscribed and sworn to before me this 23rd day of July, 
A. D. 1935. 

(Signed) PRICIE N. EVANS, 

i Notary Public, D. C. 

(Signed) WM. R. GALLAGHER, 

Attorney for Defendant, 
l 416 Fifth St., N. W., Wash., D. C. 

7 Demand for Jury Trial. 

Filed July 23, 1935. 

Now comes the defendant, Alva J. P. Barrett, by his 
attorney, William A. Gallagher, and demands that the above 
entitled cause be tried bv a jurv. J. - 

(Signed) ‘ WM. A. GALLAGHER, ' 

Attorney for Defendant. 

Motion to Strike Demand for July Trial. 

Filed August 10, 1935. 

Comes now the plaintiff in the above-entitled cause, by 
its attorney of record, Norman E. Sill, and respectfully 
moves the Court to strike the demand for jury trial filed 
herein on behalf of the defendant, and as the grounds hereof 
respectfully assigns the following: 

1. Said demand for trial jury was not seasonably filed, 
as will appear by reference to the records of this Court, 
and the Rules of this Court, i. e., Rule 5, Sec. 1, paragraph 
2, reading as follows: In class B and Landlord and Ten¬ 
ant cases such demand (for jury trial) shall be filed not 
later than theitime for appearance of the defendant stated 
in the summons; * * *. 

2. Said demand for jury trial was not filed prior to the 
time stated in the summons issued in this cause, i. e., prior 
to 10:00 A. M., on the 23rd day of July, 1935, but was filed 
after counsel for plaintiff, on non-appearance of defendant 
when this case was called on the return date, had had the 
cause continued to August 15th, as will appear by refer¬ 
ence to the records in this Court. 

(Signed) NORMAN E. SILL, 

Attorney for Plaintiff. 
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I 
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8 Minute Entry Sustaining Motion to Strik'e Demand 

for July Trial. ! 

Mins. 91, p. 312, August 28, 1935. j 

i 

i 

Upon consideration of the plaintiff’s motion, filjpd herein, 
to strike demand for jury trial, it is ordered that said mo¬ 
tion be, and the same is hereby sustained. j 

i 

i 

Minute Entry Finding for the Plaintiff. \ 

i 

Mins. 91, p. 492, November 1, 1935. j 

Come now the parties hereto and thereupon tjiis cause 
being heard and submitted, the court finds in favor of the 
plaintiff for the return of the goods and chattels in this 
cause replevied. 

Motion for Note Trial . j 

Filed November 6, 1935. j 

Now comes the defendant, by his attorney, and njioves the 
Court to grant a new trial in the above entitled c^use, and 
for reasons assigns the following: j 

I 

1. That the Court erred in denying the defendant a trial 

by jury. _ j 

2. That the judgment of the Court is contrary to the 
evidence and to the weight of the evidence. 

0 I 

3. And for such other reasons as appear on thq face of 

the record. ! 

(Signed) WM. A. GALLAGIIEK, 

Attorney for Defendant. 

9 Minute Entry Overruling Motion for New Trial and 

Judgment of the Court. 

Mins. 95, p. 20, November 13, 1935. 

j 

Come now the parties hereto, by their respective attor- 
neys of record, and the motion for a new trial filed herein 
being considered, it is ordered that said motion [be, and 
the same is hereby overruled. 

Wherefore, it is considered that the plaintiff reqover of 
the defendant the possession of the goods and chattels in 


1 
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this cause replevied, with one cent damages and costs, and 
have execution thereof. 

Assignment of Errors. 

Filed December 18, 1935. 

Now comes the defendant in the above entitled cause and 
assigns as error the following: 

1. The action and ruling of the Court in sustaining the 
motion to strike the demand for a jury trial. 

2. The action and ruling of the Court in overruling the 
motion for a new trial. 

(Signed) \VM. A. GALLAGHER, 

Attorney for Defendant. 

Service of a copy of this Assignment of Errors acknowl¬ 
edged this 12th day of December, 1935. 

(Signed) ‘ NORMAN E. SILL, 

Attorney for Plaintiff. 

10 In the Municipal Court of the District of Columbia. 


No. 310-412. 


Sterrett Operating Service, Inc., a Corporation, Plaintiff, 

v. 

Alva J. P. Barrett, Defendant. 


Notice. 


To Norman E. Sill, Eqsuire, 

Investment Building 

Attornev for Plaintiff: 

Please take notice that within bill of exceptions will be 
called to the attention of and submitted to the court on the 
21st day of December, 1935, at 10 o’clock a. m., or as soon 
thereafter as counsel can be heard, for the purpose of hav¬ 
ing the same signed and sealed by the court. 

, Wm/a. GALLAGHER, 

; Attorney for Defendant. 


STERRETT OPERATING SERVICE, INC. 


9 


Service of the foregoing notice and copy of sail bill of 
exceptions acknowledged this 12th dav of Decembjer, 1935. 

NORMAN E. SILjL, 

i 7 

Attorney for Plaintiff. 

\ 

i 

11 In the Municipal Court of the District of Columbia. 

No. 310-412. 

Sterrett Operating Service, Inc., a Corporation, plaintiff, 


Alva J. P. Barrett, Defendant. 


i 


Bill of Exceptions. 

Be it remembered: This cause came on for hearing upon a 
motion of plaintiff to strike the defendant’s demand for a 
jury trial, same having been heard, the motion to strike the 
demand for a jury trial was sustained by the Cburt, to 
which action of the Court the defendant objected, and, said 
objection being overruled, an exception on behalf! of the 
defendant was dulv noted and allowed bv the Court \ and be 
it further remembered that thereafter this cause chme on 
for hearing upon the motion of the defendant for, a new 
trial on the ground that the Court had erred in denying 
defendant a jury trial as aforesaid, said motion j having 
been heard, same was overruled by the Court and tjie find¬ 
ing entered for the plaintiff herein and judgment entered 
upon such finding, to all of which objection was duly made 
by the defendant and his objections being overruled, the 
defendant thereupon duly noted his exception; and there¬ 
upon, and as all of said exceptions were duly noted and 
allowed as aforesaid and duly entered upon the minhtes of 
the Court, and because the objections and exception^ afore¬ 
said are not matters of record, in order to make the fcame a 

J i 

part of the record herein, which is hereby ordered, ko that 
the defendant may have his case reviewed qn writ 
12 of error, the defendant, by his attorney, mo|es the 
Court to sign and seal this, his Bill of Exceptions, 
to have the same force and effect as if ea<Hi and 
every one of said exceptions had been separately signed 
and sealed, which motion is granted by the Couri; and 


thereupon the defendant tenders this, his bill of exce 


jptions, 
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and requests tlie Court to sign and seal the same, which is 
accordingly done, now for then, this 21st day of December, 


1935. 


ARMOXD W. SCOTT, 
Judge, Municipal Court , D. C. 


12 1 /-> [Indorsed:] M. C., No. 310-412. Sterrett Oper¬ 
ating Service, Inc., a corp., Plaintiff, v. Alva J. P. 
Barrett, Defendant. Notice Bill of Exceptions. Wm. A. 
Gallagher, Attorney for Defendant, 707 Columbian Build¬ 
ing. 


13 Designation of Record. 

Filed December 18,1935. 

The defendant, having applied for a writ of error from 
the United States Court of Appeals of the District of Co¬ 
lumbia, and the same having been granted on the 7th dav 
of December, 1935, hereby requests the Clerk of the Munic¬ 
ipal Court of the District of Columbia to prepare at the 
defendant’s expense a transcript of the record including 
therein the following papers and proceedings, namely: 

1. A transcript of the docket entries herein. 

2. The declaration, and affidavit of merit. 

3. Pleas to the declaration, and affidavit of defense. 

4. The demand for a jury trial. 

5. The motion to strike the demand for a iurv trial. 

6. The minute entrv of August 28, 1935 sustaining the 
motion to strike the demand for a jury trial. 

7. The minute entrv of November 1, 1935 finding for the 

• 7 v* 

plaintiff for possession. 

8. The motion for a new trial. 

9. The minute entry overruling the motion for a new 
trial. 

10. The minute entry showing the judgment of the Court. 

11. Assignment of Errors. 

12. The Bill of Exceptions. 

12-A. Motion for extension of time to file record. 

13. Together with a copy of this designation. 

(Signed) WM. A. GALLAGHER, 

Attorney for Defendant. 


11 


STERRETT OPERATING SERVICE, INC. 

Service of a copy of this Designation of Record Acknowl¬ 
edged this 12th dav of December, 1935. 

(Signed) * NORMAN E. SII 4 , 

Attorney for PI dint iff. 

j 

14 Motion for Extension of Time to File Recofd. 

\ 

| 

Filed January 15, 1936. 

Now comes the defendant, Alva J. P. Barrett, anil prays 
the Court that the time for filing the record in the Court 
of Appeals in said cause be extended to and including the 
18th day of February, A. D., 1936, for the following rea¬ 
sons : 

1. That the clerk of the court has been unable, in the time 
which has elapsed since the settling and signing j of the 
bill of exceptions herein, to prepare the transcript of the 
record for filing in the United States Court of Appeals for 
the District of Columbia. 

(Signed) WM. A. GALLAGHER! 

Attorney for Defendant. 

Service of a copy of the above motion acknowledgjed this 
15th day of January, A. D., 1936, and I consent to gjanting 
the motion. i 

(Signed) NORMAN E. SILLj 

Attorney for Plaintiff. 

15 [Stamp:] Filed Dec. 7, 1935, Municipal Couijt, Dis¬ 

trict of Columbia. j 

1 

United States of America, ss: 

The President of the United States to the Hoijorable 
Armond W. Scott, Judge of the Municipal Court jof the 
District of Columbia, Greeting: 

i 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in th^ said 
Municipal Court, before you, between Sterrett Operating 
Service, Inc., a Corporation, Plaintiff, and Alva J. F[. Bar¬ 
rett, Defendant, Law 310,412, a manifest error hath hap¬ 
pened, to the great damage of the said Defendant, as by his 
complaint appears. We being willing that error, if any 
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hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the United States Court of Appeals for the District of 
Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 
days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 


Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 7th day of December, in 
the year of our Lord one thousand nine hundred and thirty- 
five. 


[Seal United States Court of Appeals for the District 

Columbia.] 


Allowed by 
* 


HENRY W.-, 

Clerk of the United States Court of 
Appeals for the District of Columbia. 


D. LAWRENCE GRONER, 

Associate Justice of the United States 

Court of Appeals for the District of Columbia. 

1G Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 15, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 310412, wherein Sterrett Operating- 
Service, Inc., a corporation, is plaintiff and Alva J. P. Bar- 
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rett is defendant, as the same that remains upon jthe files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my nbme and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th dav of February, 1936. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFlf, 

plerk. 

Endorsed on cover: In error to the Municipal Coijrt. No. 
6645. Alva J. P. Barrett, plaintiff in error, vs. Sterrett 
Operating Service, Inc., a Corporation. United States 
Court of Appeals for the District of Columbia. Filed Feb. 
18, 1936. Henry W. Hodges, Clerk. 


(7555-C) 
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a as. justice Stephens 

Addition to Record per Stipulation of 

IN THE 

United States Court of Appeals f(j>r the 
District of Columbia I 

I 

January Term, 1936. i 

i 

I 

Xo. 6645. j 

— 

Alva J. P. Barrett, Plaintiff in Error, j 

v. 

Sterrett Operating Service, Inc., A corporation. 

I 

- I 

j 

Stipulation. I 

i 

Come now the parties to the above entitled cause, by their 
respective attorneys of record, and stipulate as follows, 
to-wit: 

I 

That inasmuch as the transcript of the record fr'pm the 
lower court does not carry the minute entries showing the 
time of the filing of the demand for jury trial, that this 
stipulation may be made a part of the record to show that 
the demand for jury trial was filed after continuance had 
been had of the case on the return date. 

i 

WM. A. GALLAGHER, I 
Attorney for plaintiff-id-error. 

NORMAN E. SILL, ! 
Attorney for Sterrett Operat¬ 
ing Service , Inc. 

[Endorsed: U. S. Court of Appeals, D. C. No.i 6645. 
Alva J. P. Barrett, Plaintiff in Error, v. Sterrett Operat¬ 
ing Service, Inc., A corp. Stipulation. United States 
Court of Appeals for the District of Columbia. Filed Apr. 
29, 1936. Moncure Burke, Clerk. William A. Gallkgher, 
Attorney for Plaintiff-in-error, Rm. 707, 416 Fiftjh St., 
N. W.] * 
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tl::U MAY 6 - 1936 
IN THE J?lcrnau >4 

Amtell States! Court of &ppeal£" 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1936. 

No. 6645. 

Alya J. P. Barrett, Plaintiff in Error, 

v. 

Sterrett Operating Service, Inc., A Corporation. 

BRIEF OF PLAINTIFF IN ERROR. 

William A. Gallagher, 
Attorney for Plaintiff in error. 



Pbess of Bybox S. Adams, Washington, D. C. 
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IN THE I 

l 

ZHnitefc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA.! 


January Term, 1936. 


No. 6645. 

I 

i 


Alva J. P. Barrett, Plaintiff in Error , 


Sterrett Operating .Service, Inc., A Corporation. 


BRIEF OF PLAINTIFF IN ERROR, j 


STATEMENT OF THE CASE. 

The defendant in error sued plaintiff in error iii the 
Court below in a Class B replevin action. On July 
23, 1935, the return day of the summons, the cause j was 
continued to August 15, 1935, and on the same dayr the 
plaintiff in error filed his pleas, affidavit of defense, 
and a demand for a jury trial. (While the docket ejitry 
shows that the pleas and demand were docketed before 








o 


the continuance, counsel agree that the continuance 
was granted at 10:00 a.m. on the morning of July *23, 
1935, and that the pleas and jury demand were filed a 
few minutes after 10:00 o’clock a.m. of the same day.) 

On August 10, 1935, the defendant in error moved to 
strike the demand for a jury trial on the ground that 
it was not seasonably filed, i. e. not filed before 10:00 
a.m. on July 23, 1935. This motion was sustained. 
Plaintiff in error claims that this action of the court 
was erroneous. 


Statutes Involved. 

Title 18, Section 205, D. C. Code: 

“Jury trials; proceedings after verdict.—When 
the value in controversy in any action pending in 
said municipal court shall exceed $20, and in all 
actions for the recovery of possession of real prop¬ 
erty, either party may demand a trial by jury. 
The trial judge shall conduct such jury trial and 
according to the practice and procedure now ob¬ 
taining,! or as hereafter modified, in the Supreme 
Court of the District of Columbia, and shall have 
the same power to instruct juries, set aside ver¬ 
dicts, arrest judgments and grant new trials as 
said supreme court. (Mar. 3, 1921, 41 Stat. 1310, 
c. 125, sec. 3.)” 


Title 24, Section 411, D. C. Code: 

“What can be set-off.—Mutual debts and claims 
under contract between the parties to a common- 
law action, or between any of the several defen¬ 
dants and the plaintiff, or between one party and 
the testator or intestate of the other, or between 
the testators or intestates of both parties, may be 
set off against each other by plea in bar, whether 
said debts or claims be of the same or a different 
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nature or decree, and whether the claims | be for 
liquidated debts or unliquidated damages for 
breach of contract; and if either debt be j in the 
form of the penalty of a bond the exact suiji to be 
set off shall be stated in the plea. (Mar. 3, 1901, 
31 Stat. 1422. c. 854, sec. 1563; June 30, lfj)02, 32 
Stat. 544, c. 1329.) ” | 

Title 24, Section 413, D. C. Code: j 

“Set-off an action bv defendant.—A defendant 
who files a plea of set-off, founded on a j claim 
against the plaintiff, shall be deemed to have 
brought an action at the time of filing sucji plea 
against the plaintiff for the matters mentioned in 
the plea: but it shall not be necessary tlpit the 
amount of the claim so sought to be set off shall be 
such that the court would have jurisdiction I of an 
original action to recover the same; and the plain¬ 
tiff shall not thereafter be allowed to dismiss his 
suit without the consent of the defendant, b|it the 
defendant shall be entitled to a trial of and (judg¬ 
ment upon his claim, but the same shall be open 
to the same defenses to which it would be o^en in 
an action brought bv him thereon; and on the trial 
of an issue on said plea of set-off judgment shall 
be rendered for the balance found due, whjether 
to the plaintiff or to the defendant, with cjosts: 
Provided , That nothing herein contained shall be 
construed to enlarge the jurisdiction of the ijnuni- 
cipal court so as to authorize any judgment by 
such court in excess of one thousand dollarjs ex¬ 
clusive of interest and costs. (Mar. 3, 1901, 31 
Stat. 1423, c. 854, sec. 1565; Mar. 3, 1921, 41 jStat. 
1310, c. 125, sec. 1.) ” j 

Title 24, Section 371, D. C. Code: | 

j 

“Summons.—In all common-law civil suits! and 
actions in the District of Columbia the process for 
compelling the defendant’s appearance shall bo 
a summons in the following form: I 
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SUMMONS. 

In the supreme court of the District of Columbia. 
A B, plaintiff, 
versus 

C D, defendant. 

| At law. Number - 

The President of the United States to the defen¬ 
dant, , greeting: 

You are hereby summoned to appear in this 
court on or before the twentieth day, exclusive of 
Sundavs and legal holidavs, after the dav of ser- 
vice of this writ upon you, to answer the plaintiff's 
suit and show why he should not have judgment 
against you for the cause of action stated in his 
declaration; and in case of your failure so to ap¬ 
pear and answer, judgment will be given against 
vou bv default. 

Witness the honorable., chief 

justice of said court, the .... day of., 

anno Domini. 

. Clerk. 

By., 

Assistant Clerk. 

(Mar. 3, 1901, 31 Stat. 1419, c. 854, sec. 1536; 
see section 212, title 18, of this code.)” 

Rule of Court. 

Rule 5, Rules of the Municipal Court of the Dis¬ 
trict of Columbia: 

“Section 1. Any party entitled to a jury trial 
and i desiring same shall tile a demand for such 
jury trial, signed by the party or his attorney of 
record. 

In Class B and Landlord and Tenant cases such 
demand shall be filed not later than the time for 
appearance of the defendant stated in the sum¬ 
mons: in Class A cases, not later than when the 







cause is at issue, and it shall be deemed at| issue 
upon failure to plead within five days aft(?r the 
filing of the last pleading. The court may Extend 
the time within which to file said jury demand b}’ 
special order in the particular case. 

Demand for jury trial shall not be construed to 
waive the benefit of any law or rule of cou|rt for 
summary judgment on pleadings or affidavit^.” 

"Rule 8, Rules of the Municipal Court of thje Dis¬ 
trict of Columbia: I 


i 

“All landlord and tenant cases shall be return¬ 
able at 9.30 o'clock A.M., and Class A and jClass 
B cases shall be returnable at 10 o'clock A. 

i 

i 

Point Involved. 

i 

The particular point involved herein is: 

Whether the plaintiff in error was entitled to a jury 
trial. j 

ARGUMENT. j 

The contentions of plaintiff in error are: 

| 

I. That the continuance of the cause on tfje re¬ 
turn day of the summons, automatically continued 
the return day. 

I 

II. That the plaintiff in error was entitled to 

i 

the entire return day to file his pleas and demand 
for jury trial. 

III. That the lapse of time between 10:00 k. m. 
of the return day and the actual time of filing the 
pleas and demand was so trifling as to be unwdrthy 
of notice by the court. 

IV. That the third plea of the plaintiff in qrror 
was a new Class A action, under Title 24, iSec¬ 
tions 411 and 413 of the District of Columbia cjode, 
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and a demand for a jury trial could be filed at any 
time before issue joined thereon. 

I. The cause was continued from the return dav, Julv 
23,1935, to August 15,1935. The effect of the continu¬ 
ance was to extend the time fixed by the summons for 
answering to August 15th. Hence the plaintiff in error 
had from and including Julv 23rd to and including Au- 
gust 15th to file his pleas and make his demand for a 
jury trial. 

II. By tl^e provisions of Section 371, Title 24 of the 

District of Columbia Code (supra), the time fixed by 

law for the return dav of a summons is 4 ‘on or before 

* 

the twentieth dav, exclusive of Sundavs and legal holi- 

days” after service. There is nowhere in the Code any 

authority given the Municipal .Court to fix 10:00 a. m. 

of the return dav as the time when the defendant shall 

* 

plead. Consequently the defendant is entitled by law 
to the entire twentieth day after service of process for 
filing pleas and for making his demand for a jury trial. 

III. Admitting for the purpose of argument only, 
that the demand of plaintiff in error should have been 
made before 10:00 a. m. of the 23rd day of July, the 
fact that it was filed a short time after 10:00 o'clock 
was not sufficient to bar the right to a jury trial, since 
the law does not take notice of trifling fractions of 


davs. 


Wallace v. McDaniel , L. R. A. 1916C; 59 Oreg. 
378. 

Seward v. Hayden, 5 L. R. A. 844: 150 Mass. 158. 
Pearce v. Deliver, 6 L. R. A. 541; 13 Colo. 383. 
State v. Mounts , 15 L. R. A. 243: 36 W. Va. 179. 


IV. But, regardless of all other contentions, since the 
third plea of the defendant (which was filed pursuant 



I 


. i 

to the provisions of Sections 411 and 413 of Titje 24, 
of the District of Columbia Code) must be considered 
as a new cause of action brought by the plaintiff in 

error against the defendant in error, the former 1 ! was 

. i 

entitled to file his demand for jury trial at the £ame 
time as he filed such plea. 

In addition to this consideration, since the replevin 
action was a Class B action, and the third plea involved 
a Class A cause, the rules of the court below covering 
Class A actions apply to the plea and the plaintiff in 
error had during the time until the cause should come 
to issue upon the third plea within which to file hi k de¬ 
mand for jury trial. j 

i 

j 

See Rule 5, Section 1, par. 2. 


CONCLUSION. 

| 

Plaintiff in error feels that the record now before 
this honorable court clearly establishes that the court 
below was in error in refusing him a trial by jury in 
accordance with his demand. 


Respectfully submitted: j 

! 

William A. Gallagher, ' 

1 

Attorney for Plaintiff in erro\r. 


I 

i 

i 







FOE THE DISTBICT OF COLUMBIA. 


Alva J. P. Barrett, Plaintiff in Error, 


Norman E. Sill, 
Attorney for Defendant in Error 
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IX THE j 

i 

Hmteb States; Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA, j 

i 

I 

January Term, 1936. | 


No. 6645. 


Alva J. P. Barrett, Plaintiff in Error , 


v. 


Sterrett Operating Service, Inc., A Corporation. 


BRIEF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 

The case is as set out in the statement of the case in 
plaintiff in error’s brief. Inadvertently, the record 4oes 
not show the writ issued in the cause which required 
the appearance of the plaintiff in error at 10:00 Aj..M. 
on July 23rd, 1935, and that there was no appearance 
by plaintiff in error at that time. However, these fhcts 
were attempted to be shown by the filing of the Stijpu- 


i 




o 


lilt ion herein and designated as Addition to Record per 
Stipulation of Counsel. 


PROPOSITION INVOLVED. 

The point involved is whether, by reason of the 
rule of Court (set out in plaintiff in error’s brief, 
page 4) plaintiff in error, having failed to comply 
therewith, had precluded himself the right to a jury 
trial (Rec. page 7). 


ARGUMENT. 


This was a suit in replevin, which under the rules of 
Court fell in that classification of cases known as class 
B. The rule adverted to is set out in full in plaintiff 
in error's brief at pages 4 and 5. 

Defendant in error respectfully submits that the 
word time used in the rule applies, if not to the hour 
fixed in the summons (10:00 A.M. in this case), then to 
the time of the “calling" of the case by the Clerk, and 
requiring a response at that time from the plaintiff 
in error. It is not denied that there was no response 
by plaintiff in error when this case was “called” by 
the Clerk of the Court on the return date (July 23). 

Title 18, Section 212, of the D. C. Code, empowers 
the Court to make its rules. 

in Fidelity <£ Deposit Company v. United States , 
187 U. S. 317), the Supreme Court, speaking of Rule 73 
of the Supreme Court of the District of Columbia, said 
at page 320: 


“If it were true that the rule deprived the plain¬ 
tiff in error of the right of trial by jury, we should 
pronounce it void without reference to cases. But 
it does not do so. It prescribes the means of mak- 


I 


o 

o 

I 

i 

! 

ing an issue. Tlie issue made as prescribed, the 
right of trial by jury accrues. The purjpose of 
the rule is to preserve the court from frivolous 
defenses and to defeat attempts to use j formal 
pleading as means to delay the recovery jot* just 
demands. ” j 

! 

To the same effect are Weil v. Neary, 278 U.j S. 160, 
at page 169, and l . S. v. Barber Lumber Co\mpa,ny, 
et al. f 169 Fed. 184. j 

The only other question is whether the third plea 
of plaintiff in error (Rec. page 5) was cognizable and 
if it was, whether it had the effect of transmuting a 

i 

class B action to a class A one under the rulesj 

It is respectfully submitted, first, that the plpa was 
not a proper one in an action of replevin, and iecond, 
that even if it were, it could not have the effect of 

.i 

transmuting a class B action to a class A action, so as 
to enlarge the time for the filing of demand fcjr jury 
trial. j 

Title 24, Section 411, D. C. Code, is the Statute re¬ 
lating to what can be set-off. This section of th| Code 
is set out in full in plaintiff in error’s brief ati pages 
2 and 3. j 

A review of the cases of McGuire v. Gerstl\ey , 26 
App. 1). C., 193, 204, and Marks v. Frigidaire\ Sales 
Corporation , 60 App. D. C., 359, 360, clearly showta that 
plaintiff in error’s third plea was not a proper j)lea in 
the action (Rec. page 5). It is respectfully submitted 
that since that plea was not a proper one, it cjannot 
be considered as having the effect of enlarging the ac¬ 
tion from one of class B to one of class A. 


i 


I 

i 
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CONCLUSION. 

It is respectfully submitted that the action of the 
lower Court was right and should be affirmed. 

Respectfully submitted, 

Norman E. Sill, 

Attorney for Defendant in Error. 






